
CUMBRIA FIRE LOCAL PENSION BOARD

Meeting date: 22 October 2019 

From: Executive Director – Steve Healey, Chief Fire 
Officer 

PENSIONABLE PAY – CUMBRIA FIRE AND RESCUE SERVICE

1.0 EXECUTIVE SUMMARY

1.1 The purpose of this report is to provide the Cumbria Fire Local Pensions 
Board with an update on the work undertaken following the Booth v Mid and 
West Wales (2019) case, a recent High Court judgement on pensionable 
pay.  

2.0 STRATEGIC PLANNING AND EQUALITY IMPLICATIONS

2.1 An Equality Impact Assessment has not been completed.  This will be 
reviewed when further advice has been received from the LGA on the issues 
presented in this report.  

3.0 RECOMMENDATION

3.1 That the Cumbria Fire Pensions Board note the contents of this report.  

4.0 CASE SUMMARY

4.1 There have been a number of key cases that have been referred to the 
Pension Ombudsman and High Court in relation to firefighters pay.  The 
most recent is the High Court judgement (Booth v Mid and West Wales 
2019) which considered pensionable pay for Firefighters in the Welsh 
Firefighters Pensions Schemes, the points of the judgement equally apply in 
the English Firefighters Pension Schemes. 

4.2 To summarise the case, 4 firefighters complained to the Pension 
Ombudsman whose decision was appealed and considered by the High 
Court.  The complaint was in regards to Mid and West Wales FRA not 
treating 4 allowances and payments (related to training, day crewing, self-



rostered crewing and urban search and rescue) as pensionable and this was 
contrary to the relevant pension schemes.  Some complaints were upheld 
against the authority with the judgement that it had wrongly interpreted the 
scheme rules and relevant case law in relation to some of the pay elements 
in dispute.

4.3 A summary of the High Court judgement is as follows:

 Training allowance in 1992 scheme – pensionable as part of a 
permanent role, not if temporary promotion 

 Day Crewing in 2007 and 2015 scheme – pensionable
 Self-rostered crewing in 2007 and 2015 scheme – pensionable
 USAR in 2007 and 2015 scheme – Not pensionable because it is part 

of a secondary contract which is paid in relation to the performance of 
the duties of a specialist USAR team member rather than forming the 
duties of the Firefighter’s role as a Firefighter.

5.0 CUMBRIA FIRE AND RESCUE SERVICE – WHAT IS NEEDED?

5.1 While the High Court judge made some useful comments on how to interpret 
the regulations it is still a matter for each FRA to determine what is and isn’t 
pensionable taking into account their own contractual arrangements, the 
regulations and all the relevant case law.  

5.2 Cumbria Fire and Rescue Service (CFRS) are required to review and make 
an informed assessment on the pay provided to firefighters within the 
meaning of the different scheme rules and how these are pensionable 
(pensionable pay or Additional Pension Benefit APB).  Assessments will 
need to be made by:

 reviewing what payments are made
 the circumstances around those payments
 the contractual arrangements (including those undertaking secondary 

contracts)
 reviewing the relevant role maps 
 the different definitions of permanency under the different scheme rules
 interpreting the application of pensionable pay using the ‘Blackburne 

Principals’ 
o calculated in accordance with ordinary rate of pay
o for work done under the firefighters contract of employment
o regular in nature i.e. something to which the firefighter was 

entitled in the ordinary course of fulfilling duties under the 
contract, not one off or unexpected 

5.3 Work is currently being undertaken to address the actions above by People 
Management and CFRS management.  Each pay element has been 
recorded on a spreadsheet, along with the different criteria (stated above) 
that should be considered, the outcome and the rationale for the decision.  
This will form a record of pensionable pay decisions made on each of the 



pay elements.  At the time of writing this report this work has not been 
completed however a further update will be provide at the next meeting.

5.4 Once the initial assessment has been completed legal advice will be sought 
including liability on historic issues.  However, with regards to any 
retrospective action that may be needed to correct pensionable pay where it 
had previously deemed as not pensionable, the LGA on behalf of the 
Scheme Advisory Board are taking further legal advice specifically on 
whether the limitations act can or should be used.  At the time of writing this 
report this legal advice is yet to be received.  There are a number of issues 
surrounding retrospection including:

 The effective dates of retrospection - We may need to go to pensioner 
members and there would be risks around accessing or accuracy of 
payroll records.  

 Potential backdating of employer and employee contributions.  

6.0 OPTIONS

6.1 There are no options associated with this report.

7.0 RESOURCE AND VALUE FOR MONEY IMPLICATIONS

7.1 There are no resource implications associated with this report other than 
staffing time in collating the information and making the pensionable pay 
assessments described above.  

7.2 The financial implications will be known once the assessments described 
above have been completed.  

7.3 Further resource and financial implications will be known once further advice 
has been received from the LGA/SAB on the issues surrounding 
retrospection.

7.4 A further update will be presented at the next Fire Pensions Board meeting.

8.0 LEGAL IMPLICATIONS

8.1 Legal advice will be sought once a full scoping exercise has been completed 
and/or additional advice has been received from the LGA/SAB. This report is 
for information only to inform the Board of the work currently being 
undertaken.

9.0 CONCLUSION

9.1 It is important to note that the issues in pensionable pay are finely balanced 
and often depend on the exact detail and nature of the payments.  The High 
Court ruling has added some degree of clarity to a complex issue.  However, 
this has also identified a need for FRA’s to assess the pensionable pay 



arrangements for all payments made to firefighters.  Until this work has been 
completed and additional advice has been received from the LGA/SAB this 
ongoing issue will not be resolved.  

Steve Healey 
Chief Fire Officer
22nd October 2019 
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